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| BLA 95-247 Deci ded April 9, 1998

Appeal of a decision by the Alaska Sate fice, Bureau of Land
Managenent , denyi ng an exenption frompaynent of rental fees for seven
placer mning clains and decl aring the clai ns abandoned and voi d. AA 14224
et al.

Rever sed.

1 BEvi dence: General ly--Mning dai ns: Abandonnent - - M ni ng
Qains: MIIsites--Mning Qains: Rental or daim
Mai nt enance Fees: Small Mner Exenption

A decision rejecting a snall mner exenption and
declaring mning clai ns abandoned and void for failure
to pay rental fees on the basis that BLMrecords show
that the mning claimants hold nore than 10 cl ai ns or
sites wll be reversed if the clainmants can establi sh,
on appeal , that any excess clains or sites were
abandoned on or before the filing deadl ine of Aug. 31,
1993.

APPEARANCES Edward E Hlis and Jennie L. Hlis, oper Landing, A aska,
pro sese.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Eoward E HIlis and Jennie L. HIlis have appeal ed a January 12, 1995,
Decision by the Alaska Sate Gfice, Bureau of Land Managenent (BLMN),
denyi ng an exenption frompaynent of rental fees for seven placer mning
clains (AA 14224, AA-54608, AA-51141, AA 060571, AA- 060572, AA-51145, and
AA-51146) and declaring the clains to be abandoned and void for failure to
pay annual rental fees of $100 per year for the 1992-93 and 1993-94
assessnent years on or before August 31, 1993, as required by the
Departnent of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (the Act), Pub. L. No. 102-381, 106 Sat. 1374 (1992).
The Deci sion was stayed by O der dated June 19, 1995.
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The record shows that on August 26, 1993, Hlis filed two Certificates
of Exenption fromPaynent of Rental Fees. Each formlisted seven cl ai ns:
the No. 1 Above Orescent (AA 14224), the No. 2 Above Oescent (AA 54608),
the Qescent No. 14 (AA51141), the Gescent No. 14 Bench No. 1
(AA-060571), the Gescent No. 14 Bench No. 2 (AA060572), the Qrescent No.
18 (AA-51145), and the Qrescent No. 19 (AA51146). The Decision on appeal
states that individually or jointly the Hlises held an interest in six
other clains or sites: the Gescent No. 15 (AA51142), the Grescent No. 16
(AA51143), the Gescent No. 20 (AA51147), the RS&S No. 3 (AA75674), the
RS No. 3A (AA75675), and the RES No. 3 MIlsite (AA75676). Due to the
ownership of the additional clains, and because of Appellants' failure to
respond to a BLMnotice to showthat BLMs records were in error, BLM
deni ed an exenption and decl ared the seven clains to be abandoned and voi d
for failure to pay rental fees.

Appel l ants contend that, on August 31, 1993, they "held a valid
possessory interest and right to" only nine mning clains. (Satenent of
Reasons (SR at 2.) In addition to the seven addressed by the Deci sion,
they list two others: AA 75674 and AA 75675, whi ch BLM's Deci si on showed
were jointly owed by Edward Blis and Shernan Smth.

As to the additional four clains or sites listed in the Decision as
owed or partially owned by Appellants, they explain that they "deeded all
right, title and interest” in two of those clains, the Qescent Nos. 15 and
16 (AA 51142 and AA-51143), to Jodi e Tucker Martin. They provi de copi es of
two quitclai mdeeds, dated March 26, 1991, recorded in the Seward Recordi ng
Dstrict on Ctober 21, 1991, transferring title to those clains. (SR at
2-3, Exs. 1 and 2.) 1/ Regarding the RS No. 3 MIIsite (AA75676),

Appel lants state: "No rental paynent was nade in 1993 or 1994 and the BLM
on 7/1/1994 Deened the ml|site Abandoned and Void and A osed the Casefile
back through 1993. No appeal was filed and the mllsite was consi dered by
BLM as abandoned and cl osed for both 1993 and 1994." (SRat 3.) In
support, Appellants provide a copy of BLMs July 1, 1994, Deci sion

decl ari ng AA 75676 abandoned and void. (Ex. 3.)

Fnally, astothe fourth claim Appellants state that they
“relinquished all right, title and interest to BLM in the Gescent No. 20
(AA-51147) on August 26, 1993, "did not performnor file any required
annual labor on the claimfor 1994," and "had no interest in the claim
August 31, 1993 and after.” (SCRat 4.) In support, Appellants provide a
copy of a handwitten note fromEdward Hlis to BLM date stanped by BLMon
August 26, 1993, which states: "I amdroppi ng claimQescent No. 20,

AA- 51147 and have done Annual Labor. This drop is due to neet the 10 claim
rule and i s made under duress.” (Ex. 4.)

1 Inaddition, in a supplenental filing, Appellants provide the first
page of a BLMDecision dated Feb. 6, 1992, finding the Gescent No. 16 (AA
51143) to be abandoned and void for failure to file an affidavit of
assessnment work. See 43 US C § 1744(a) (1994).

143 | BLA 297

WAW Ver si on



| BLA 95-247

The rel evant provisions of the Act, enacted by Congress on Crtober 5,
1992, provide, in pertinent part, that

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

106 Sat. at 1378. A substantially identical provision required mning
claimants to al so pay by August 31, 1993, a $100 rental fee to hold an
unpatented mning claim mll site, or tunnel site during the assessnent
year beginning Septenber 1, 1993. Id. The legislation provided that
“failure to nake the annual paynent of the claimrental fee as required by
this Act shall conclusively constitute an abandonnent of the unpatented
mning claim mll or tunnel site by the claimant * * *." 1d. at 1379.

The Act, however, created an exenption for a mning clainant wth 10
or fewer clains who was either produci ng between $1,500 and $800, 000 in
gross revenues per year or was “"performng expl oration work to discl ose,
expose, or otherw se nake known possi bl e val uabl e mneralization * * *
under a valid notice or plan of operation” and had fewer than 10 acres of
unrecl ai ned surface. Id. at 1378. Such a clainant could "elect to either
pay the claimrental fee for such year or in lieu thereof do assessnent
work required by the Mning Law of 1872," neet the requirenents of 43
USC 8§ 1744(a) and (c) (1994), "and certify the perfornance of such
assessnent work to the Secretary by August 31, 1993." I|d. The sane
exenption was al lowed for the 1993-94 assessnent year. 1d. at 1378-79.

[1] The question raised by the appeal is whether the Appellants hel d
10 or fewer mning clains on August 31, 1993. Appellants are clearly
correct that the quitcla mdeeds establish that they had conveyed their
interests in the Gescent Nos. 15 and 16 (AA 51142 and AA-51143) in 1991
and did not hold themon August 31, 1993.

Appel lants are al so correct that annual rental paynents for the RES
No. 3 MIlsite were not nade by August 31, 1993, and that the cla mbecane
abandoned and void for that reason, as stated in BLMs July 1, 1994,
Decision. The Board has held that, when a mneral clainant seeks to obtain
an exenption fromrental fees for 10 or fewer mning clai ns and BLMrecords
show that that the clainant holds nore than 10 clains, the issue i s whether
the clai nant had abandoned t he excess cl ai ns.
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So long as a clai nant who sought a snmal | nminer exenption can
establish that, wth respect to any clai min excess of 10, the

el enents of abandonnent predated August 31, 1993, he or she has
net the statutory and regul atory requirenents with respect to the
limtation of cla mowership, regardless of the point in tine at
whi ch these facts are communi cated to BLM

The Big Blue Sapphire ., 138 IBLA 1, 5 (1997); accord Little Bear Mni ng
& Exploration, Inc., 138 I BLA 304, 306 (1997); WIliamJ. Mntgonery, 138
|BLA 31, 34 (1997); Burbank Gl d, Ltd., 138 IBLA 17, 20 (1997). In
particul ar, the Board has | ooked at whether the clai mant subsequent!ly
listed the additional clains on an affidavit of assessment work. The
affidavit is not an instrunent abandoni ng the clai mbut is evidence that
the clai nant had i ntended to abandon the claimprior to the deadline for
paying rental fees. The B g Blue Sapphire ., supra, at 5. The Board has
al so | ooked at other docunents to determmne that parties had intended to
abandon mning clains. See Interstate Mning & Devel opnent Properties, 141
| BLA 369, 371 (1997) (release); Little Bear Mning & Exploration, Inc.,
supra (mnutes of Board of Drectors neeting); WIIliamJ. Mntgonery, supra
(notarized statenent).

The difficulty presented in this case is that assessnent work i s not
required for amll site. Gnsequently, a mll site would not necessarily
be identified in an affidavit filed for the associated | ode or placer clam
and its omssion cannot be given the sane significance as with mning
clains for which assessnent work is required. By regul ation, however, the
ower of amll siteisrequiredtofile anotice of intentionto hold the
claim"on or before Decenber 30 of the cal endar year follow ng the cal endar
year" of its location. 43 CF.R § 3833.2-2(c); see 43 US C § 1744(a)
(1994). Thus, a notice of intention to hold the RR&S No. 3 MIIsite woul d
have been due by Decenber 30, 1993, because the site was |ocated in July
1992. The record does not contain any evidence that Appellants filed such
anotice, and BLMdid not issue a notice of the deficiency. See generally
Feldslite Gorporation of Averica, 56 IBLA 78, 88 1.0 643 (1981). As
Appel lants point out, they also did not appeal BLMs decision finding the
m| | site abandoned and voi d.

Li ke the omssion of a mning claimfroma subsequently filed
affidavit of assessnent work, Appellants' failure to file a notice of
intention to hold and their |ack of a challenge to BLMs deci si on supports
their contention that they had abandoned the RS No. 3 MIlIsite prior to
August 31, 1993, and we so hal d.

The original of HIlis' note concerning the escent No. 20 (AA 51147)
isinthe record, and, by notice dated Septenber 21, 1993, BLMinforned hi m
that it was accepting his relinqui shnent of the claimbut that its records
showed Jennie Hlis to also have an interest and the file woul d renai n open
for that reason. An affidavit of assessnent work received by BLMon
Decenber 23, 1993, identifies the Qescent No. 20, along wth the G escent
Nos. 18 and 19, as clains owed by Hlis. nsequently, the G escent
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No. 20 cannot be held to have been abandoned as of August 31, 1993, and BLM
correctly determned that it was owned by Jennie Hlis as of that date.
The B g B ue Sapphire ., supra, at 5 2/

I ncluding the R&S Nos. 3 and 3A (AA 75674 and AA-75675) and the
Gescent No. 20 (AA51147), the record before the Board shows t hat
Appel lants held no nore that 10 clains as of August 31, 1993.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the January 12,
1995, Decision of the Alaska Sate dfice is reversed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

T Britt Price
Admini strative Judge

2/ By Decision dated Nov. 7, 1994, addressed to Jennie and Edward H i s,
BLM decl ared the Gescent No. 20 and the rescent No. 16 abandoned and void
for failure to file a certificate of exenption or pay rental fees by Aug.
31, 1993.
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